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HISTORY AND PRACTICE OF IN- 
JUNCTIONS. 





ARTICLE II. 


Tue business in the court of chancery 
during the administration of Sir Thomas 
More, who was the successor of Cardinal 
Wolsey, became far less extensive than it 
had been, while his predecessor remained 
in office. Still Sir Thomas More did not 
escape the animadversion of the common 
law judges. ‘T'he event gave rise to a 
scene, of which Mr. Reeves gives the fol- 
lowing account, ‘“ Sir Thomas More, (a) 
being informed that the judges had ex- 
pressed their disapprobation of the injunc- 
tions he had granted, caused a docket to 
be made of every injunction, and the cause 
of it, which he had granted while he was 
chancellor; and inviting all the judges to 
dine with him in the council chamber at 
Westminster, he introduced the subject 
after dinner; when, upon full discussion 
of every one of them, the judges confessed 
that he could have acted no otherwise. He 
then offered that if the judges of every 
court, to whom it more especially belonged 
from their office, to reform the rigor of the 
law, would, upon reasonable consideration, 
by their discretion, and as he thought they 
were in conscience bound, mitigate and 
temper the rigor of the law, no more in- 
junctions should be granted by him. To 
this they would make no engagement; 
upon which he told them, that as they them- 
selves forced him of necessity to issue in- 
junctions to relieve the people’s injuries, 
they could no longer blame him. We are 
informed that afterwards, in a confidential 
conversation, he accounted for the back- 
wardness of the judges in the following 
manner: That they saw how, by the ver- 
dict of a jury, they might transfer all dif- 
ficulties and odium from themselves to the 
jurors, which they considered as their 


a 





(a) Reeves’s History, vol. iv. p. 376. 1? 








great defence and security ; whereas the 
chancellor was obliged to stand alone the 
assault of every malignant observation.” 

The struggle between the two jurisdic- 
tions remained undecided till the times of 
James 1. It was then brought formally 
under the cognizance of the king himself, 
and was finally decided by him under the 
advice of some of the most learned coun- 
sel of the day. Lords Bacon and Yelver- 
ton took the side of the court of chancery ; 
Lord Coke, that of the courts of common 
law. The part, which Lord Bacon took, 
is open to this observation, that, at the mo- 
ment when he was tendering his opinion, 
he was anticipating the death of Lord 
Chancellor Ellesmore, whose vacaut seat 
he expected to occupy. 

The question was raised by two indict- 
ments (4) preferred for a preemunire against 
suitors who had sued in chancery after 
judgment at common law. 1t appear’s that 
not only the suitors, but also their attornies 
and counsel are charged with the offence. 
The indictment was framed under 27 Edw. 
3, c. 1. 

The difference of opinion which pre- 
vailed amongst the judges, and the general 
importance of the question, rendered it 
necessary to obtain the iuterposition of the 
highest authority ; and when the king was 
required to put an end to the dispute, he 
asked the advice of some of his principal 
counsel, by submitting to them a case, 
which was to the following effect. 

“ A hath (c) a judgment and execution in 
the King’s Bench or Common Pleas, against 
B. inan action of debt of 1000/.; and in ejec- 
tione firme of the manor of D., B.complains 
in the chancery to be relieved against these 
judgments, according to equity and con- 
science, allowing the judgment to be law- 
ful and good by the rigor and strict rules 
of the law, and the matter in equity to be 
such as the judges of the common law, 








(b) Bacon’s Works, vol. v. p. 375. Ne arE| 
(c) Reports in Chancery, vol. i—‘ The jurisdictio 
of the court of chancery vindicated.” 








130 THE NEW-YORK LEGAL OBSERVER. 








Law of Attornies.—Sale of Practice. 





being no judges of equity, but bound by 
their oaths to do'the law, cannot give any 
remedy or relief for the same, either by 
error or attaint, or by any other means. 

“ Question, whether the chancery may 
relieve B. in this or such like cases, or 
else leave him remediless and undone ; 
and if the chancery be restrained herein 
by any statute of przmunire, then by what 
statute and by what words in any statute 
is the chancery so restrained, and con- 
science and equity excluded, banished, 
and damned ?” 

The counsel advised the king, that in 
cases of this description the court of chan- 
cery was empowered to give relief! The 
king gave his decision in conformity with 
this advice, and thus established the juris- 
diction, which has continued in full force 
up to the present day. 

We strongly recommend any one, who 
takes an interest in the question, or who 
is desirous of understanding the true 
character of the jurisdiction of the court 
of chancery, to read the account of this 
event which is contained in the reports in 
chancery. The counsel, in giving their 
opinion, explain the true character of the 
common law; discuss the authority of the 
chancellor, and show that his office existed 
even in the Saxon period of our history. 
They also make a careful examination of 
the statutes quoted against the jurisdiction, 
with a view to show that the clauses which 
they contain are altogether inapplicable to 
the subject. Throughout the whole of ihe 
discussion there is a perfect concurrence 
in one particular principle, namely, that 
when a court of equity interferes with 
legal riglits, it shall interfere only just so 
far as to give effect to equitable rights. 
The equitable jurisdiction leaves that of 
common law untouched. It interposes 
ovly that it may assert peculiar claims, 
which fall within its own cognizance, and 
not within that of common law: Nusquam 
decurritur ad extravrdinarium, sed ubi de- 
ficit ordinarium (d). 

Such is the principle which was recog- 
nized in the time of James L., as constitu- 
ting the limit of equitable jurisdiction. It 
is no slight evidence of consistency in the 
doctrines which prevail in courts of equity, 
that upon this same principle the recent 
decisions of Lord Cottenham,.in cases of 





(d) 4th Inst. 84. 





injunction are distinctly founded. The 
great importance which he attaches to the 
subject, will be at once perceived from the 
following extract from his judgment in 
Brown vy. Newall(a), “1am most unwill- 
ing to lay down any rule which should 
limit the power and discretion of the court 
as to the particular cases in which a special 
injunction should or should not be granted, 
but I have always felt, and since I have 
been upon the bench, I have seen no rea- 
son to alter my opinion, that extreme dan- 
ger attends the exercise of this part of 
the jurisdiction of the court, and that it is 
a jurisdiction which is to be exercised 
with extreme caution.” 





LAW OF ATTORNIES. 
SALE OF PRACTICE. 


TuereE have been recently some deci- 
sions in England, relating to the law of at- 
tornies as to which we wish to call the at- 
tention of our readers. The first relates 
to the sale of a practice. In Bunn v. Guy, 
(4 East, 190,) (4) it was held that a cove- 
nant by an attorney, who had sold his busi- 
ness to two others, that he would not, after 
a certain day, practice within certain limits 
as an attorney, was held good in law, 
though the restriction was indefinite as to 
time. It has, however, been considered 
generally settled that a covenant or bond 
of this nature could not be made indefinite 
in point of space, and that on this ground 
a bond, covenant or promise, even on good 
consideration, not to trade any where in 
England was void, as being too general a 
restraint of trade (c), and this, however 
limited the time may be in which it is to be 
enforced.(d) Ina recent case(e), however, 
Lord Langdale, M. R., has held that an 
agreement by a solicitor for a valuable con- 
sideration not to practice as a solicitor in 
any part of Great Britain for twenty years, 





(a) 2 M. & C. 570. 

(b) See Hitchcock v. Coker, (6 Ad. & E. 438,) and 
Leighton v. Wales, (3 Mee. & W. 545.) 

(c) Prugnell v. Gosse, Allen, 67. 1 Roll. Abr. 16, 
pl.6; Mitchell vy. Reynolds, | P. Wms, 181. Ward 
v. Byrne, 5 Mee. & W., 645. Hinds v. Gray, 1 Man. 
& Gr., 196. Proctor v. Sargent, 2 Man. & Gr., 289. 
Horner v. Ashford, 3 Bing., 322. Horner v. Graves, 
7 Bing., 735. 

(d) Ward v. Byrne, 5 Mee. & W. 645. 

(e) Whittaker v. Howe, 3 Bea. 383. 
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was valid; and an injunction was granted 
to restrain a solicitor, who had sold his 
business on those terms, from practising 
in any part of Great Britain, and from en- 
deavoring to induce any persons who were 
clients of the former and present firm, to 
cease to employ the latter as their attor- 
nies or solicitors. His lordship at first 
expressed a doubt as to the validity of 
any contract for the sale of a practice. 
“I confess,” said he, ‘‘ there is something 
in all contracts of this nature of which I 
have entertained some doubt. When 
clients rely on the professional skill and 
knowledge of the individual they have 
long employed, I have some doubt as to 
the policy of sanctioning the purchase of 
their recommendation of the clients to 
other persons. These doubts have not 
originated with myself, because I recollect 
very well their being long dwelt upon and 
commented on by Lord Eldon,not only inthe 
case of asvlicitur and his clients, but in the 
cases of medical men and their patients,(/). 
It is not, however, for me to act upon any 
doubts I may entertain of that nature, be- 
cause agreements of this description have 
been too often sanctioned to be now ques- 
tioned.” And afterwards his lordship said 
‘‘ the question is, will the restraint intended 
to be imposed on Mr. Howe be reasonable ? 
The words of Chief Justice Tindal, Hor- 
ner v. Graves,7 Bing., 743, may be safely 
adopted. 

“We do not see a better test can be ap- 
plied to the question, whether this is or is 
not a reasonable restraint of trade, than 
by considering whether the restraint is 
such only as to afford a fair protection to 
the interests of the party in favor of whom 
it is given, and not so large as to interfere 
with the interests of the public. What- 
ever restraint is larger than the necessary 
protection the party requires can be of no 
benefit to either ; it can only be oppressive, 
and if oppressive, it is in the eye of the 
law, unreasonable. Whatever is injurious 
to the interests of the public is void, on the 
grounds of public policy.” Now, whatever 
may be the talents, knowledge, and expe- 
rience of Mr, Howe, and I am disposed to 
rate them highly, I cannot say that in my 
opinion the public interest will be in any 
way interfered with or affected by his not 
being allowed to practice as an attorney 





(f) See Candler v. Candler, Jac. 231. 





and solicitor in Great Britain for twenty 
years without the consent of Mr. Whittaker. 
The question therefore is, whether the re- 
straint ought to be considered as reasona- 
ble in this particular case. The business 
is that of an attorney and solicitor, which, 
to a large extent may be carried on by cor- 
respondence or by agents, and as to which 
it has already been decided that a restraint 
of practice within a distance of one hun- 
dred and fifty miles, was not an unreasona- 
ble restraint. It was decided in the case 
of the surgeon dentist, where the occupa- 
tion required the personal presence of the 
practiser and the patient at the same place, 
that a restraint of practice within a dis- 
tance of one hundred miles, was an unrea- 
sonable restraint. Agreeing with the court 
of common pleas, that in such cases “ no 
certain precise boundary can be laid down 
within which the restraint would be rea- 
sonable, and beyond which excessive ; 
having regard to the nature of the profes- 
sion, to the limitation of time, and to the 
decision that a distance of one hundred 
and fifty miles does not describe an unrea- 
sonable boundary, I must say as Lord 
Kenyon said in Davis v. Mason, 5 Term 
Rep. 118, “Ido not see that the limits are 
necessarily unreasonable, nor do I know 
how to draw the line. At present there- 
fore I cannot come to the conclusion that 
this agreement is void ; and I do not think 
that this court can refuse to grant an in- 
junction to restrain the violation of a con- 
tract or covenant because there may be 
some part of the agreement which the 
court could not compel the defendants 
specifically to perform.” Whittaker v. 
Howe, 3 Bea., 383. 








IN BANKRUPTCY. 





U. S. District Court, Maine District. 
Before the Hon. A. Ware. 


JoNES v. SLEEPER.* 
CONVEYANCE—ACT 97 BANKRUPTCY. 


A conveyance by a trader of the whole of his proper- 
ty, is, in itself, an act of bankruptcy, although made 
for the benefit of all his creditors without prefer- 
ences. 

But aconveyance of a part to secure a particular credi- 





* We were favored by Judge Ware, with this case 
some time since, and publish it at the request of seve- 
ral of our subseribers, 
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tor, is not an act of bankraptcy, although he may 
be insolvent at the time, unless made to give the 
creditor a preference and priority over his other credi- 
tors and in contemplation of bankruptcy. 

If being insolvent, he make the conveyance in con- 
templation or with the intention of breaking up his 
business at once, this is in contemplation of bank- 
ruptcy, within the meaning of the statute, aud the 
intention 10 give a preference will be presumed. 

A transfer of goods, by a general description, as all 
the goods aud merchandise in a certain store, is a 
sufficient description to convey the title, if posses- 
sion is delivered pursuant to the contract. The 
want of a more particular description, in connexion 
with other circumstances indicating an intention to 
cover the property and keep it from creditors, may 
be a fact from which fraud may be inferred, but it 
does not per se render the conveyance fraudulent 
and void as to creditors. 

The record of a mortgace of personal property pur- 
suant to the laws of the state, is equivalent to a de- 
livery. Revised Statutes, ch. 125, sect. 32. 

If a debtor’s property is attached and he remains pas- 
sive and does no act to aid the creditor in obtaining 
judgment and seizing the goods on execution, this 
is not a procuring his goods to be taken on execn- 
tion. To make it an act of bankruptcy there must 
be some direct agency and active co-operation on 
his part. 


Tus was a petition of William Jones, 
of Boston, against George Sleeper, of Bel- 
fast, in this district, to have him declared a 
bankrupt. The acts of bankruptcy alleged 
in the petition are, 1. By willingly and 
fraudulently procuring his goods and chat- 
tles, lands and tenements, to be attached 
and sequestered and taken in execution. 
2. By making a fraudulent contract with 
one Ralph C. Johnson, to have a certain 
suit defaulted and judgment entered, so 
that said Johnson could obtain a preference 
over his other creditors. 3. By making a 
fraudulent assignment and transfer of his 
property. ; 

S. Fessenden and Willis, for the peti- 
tioner. 

Preble, for the respondent. 

Ware, J.—The first act relied upon as 
an act of bankruptcy, is the conveyance in 
mortgage made Oct. 7, 1841, to Ralph C. 
Johnson. This was a conveyance of all 
his stock of goods in the store he then oc- 
cupied and in the cellar under it, to se- 
cure a debt of $5288. This mortgage, it 
is contended, was made in contemplation 
of bankruptcy, and for the purpose of 
giving Johnson a preference over the other 
creditors. The second section of the act 
declares that all future payments, securi- 
ties and conveyances, thus made, shall be 
deemed void and a fraud upon the act, and 
they are without doubt acts of bankruptcy 





has been decided by an authority binding 
on this court, that future in this section of 
the act, refers to the time of the passage 
of the act and not to the time when it was 
to go into operation generally. 5 Law 
Reporter, 457. In the matter of Chadwick. 
The mortgage then falls within the terms 
of the act in point of time. 

It has long been settled upon the con- 
struction of the English Statutes of bank- 
ruptcy, that if a person engaged in trade 
makes a conveyance of all his property, it 
is in itself an act of bankruptcy, as being 
a fraud upon the law, although it is for the 
benefit of all his creditors without pre- 
ferences. It is an attempt to defeat the 
operation of the law to a certain extent, 
by appointing his own administrator instead 
of leaving the administration to the law. 
Nor will a colorable exception of a small 
part of his property from the conveyance, 
exclude the application of the principle. 
Eden on Bankruptcy, page 28—9; Kettle 
v. Hammond, Cooke’s Bankrupt Law, ch. 4, 
sect. 1; Echart v. Wilson, 8 Term Rep. 
140; Ex parte Bourne, 16 Vesey, 148; 
Dutton v. Morrison, 17 Vesey, 199. 

But where the conveyance is of but part 
of the debtor’s property, to render it void 
as a fraud upon the law, it must be made 
in contemplation of bankruptcy and with 
the intention to give a preference. The 
legal effects of the act depend on the quo 
animo ; and this is a fact which must be 
shown by direct proof, or made out asa 
presumption from the circumstances of the 
case. The real state of the debtor’s mind, 
his hopes or expectations, are known only 
to himself, or so far as he may choose to 
disclose them to others. If his object is 
to take the benefit of the act and to give a 
preference, he will not be likely to avow 
it, as that would be a certain mode of de- 
feating his object. The intention must 
therefore ordinarily, as in other cases 
where it is unlawful, be inferred from the 
circumstances under which the act is done. 
| When a debtor is deeply insolvent, and 
meaning to wind up his business, and bring 
it to a close at once, makes a conveyance, 
to secure a favorite creditor of a part of 
his property, his intention to give such 
creditor a preference will be inferred. It 
will be taken as a presumption of law that 
he intends what is the necessary and una- 
voidable effect of his own act. 








rendering the debtor liable to be proceeded 
against by his creditors under the act. It | 


In‘this case, as there is no direct evidence 
bearing on this fact, the guo animo, from 
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which the legal fraud arises, it must be in- 
ferred asa presumption of law from the 
other facts in the case. What then are 
the facts from which it may be fairly and 
justly inferred that the mortgage of the 
7th of October, 1841, was made in con- 
templation of bankruptcy and with the in- 
tention of giving to Johnson a preference 
over the other creditors. It is in evidence 
that Johnson and Sleeper, in September, 
1836, entered into a copartnership for car- 
rying on the business of a retail store in 
Belfast. 





By the articles of copartnership, | 


it was agreed that Johnson should furnish | 
a capital of $5000, without interest, and | 


that Sleeper should be the active man in 
carrying on the business, his services to be 


considered as equivalent to the interest of | 


the capital furnished by Johnson, the other 
expenses to be a common charge and the 
profits to be divided equally. The copart- 
nership was continued till Sept. 1540, when 
it was dissolved by mutual consent ; Sleep- 
er took the stock and continued the busi- 
noss and gave Johnson his note for $5000, 
for his interest in the property, and mort- 
gaged the whole stock as collateral secu- 
rity for the purchase money. This was 
therefore in fact a sale by Johnson of the 
stock and a mortgage of the same back. 
The note remaining unpaid on the 7th of 
October, 1840, a new mortgage was made 


of the stock at that time in the store, to | 


secure the same debt, and also another 
note of $288 34. This last mortgage was 
regularly recorded, pursuant to the laws 
of the state, in the records of the town 
clerk of the town of Belfast, on the 14th 
of the same month. This is the convey- 
ance which is insisted upon as an act of 
bankruptcy. 

Now what are the facts in proof, from 
which the court can infer that this convey- 
ance was made in contemplation of bank- 
ruptcy and for the purpose of giving to 
Johnson a preference over the other credi- 
tors. It was in substance but a continua- 
tion of the prior mortgage of 1840. The 
stock in the store when that was given 
having been sold by the mortgagee, a new 
mortgage was taken on the new stock, and 
there was in fact a clause in the mortgage 
of 1840, that new stock, which should be 
added as the old was disposed of, should 
be held and covered by the mortgage to 
the amount of what was then in the store. 
Now admitting that the mortgage was in 
law inoperative on goods subsequently 





purchased, it is still true that the convey- 
ance of 1841, was merely carrying out the 
intention of the parties in the first mort- 
gage. Then it was not a conveyance of 
the whole nor of the major part of the 
property of the debtor. The testimony 
of the witnesses proves that he, at that 
time, was the owner of a small vessel, the 
Three Sisters, of about 80 tons burthen; that 
he had merchandise, as molasses and other 
wet goods, to the amount of $5000, in 
another store in Belfast; lumber on the 
wharf of the value of $1600, and goods 
which he had purchased in Boston to the 
amount of between three and four thou- 
sand dollars, which were then on their way 
to Belfast, and were received on the 16th 
of the month. Here was then personal 
property openly and visibly in the posses- 
sion of Sleeper, free from any incumbrance, 
to the amount of more than $10,000. He 
continued his business as before, and dur- 
ing the winter and spring, shipped two or 
three cargoes of lumber to the West Indies 
and brought back return cargoes ; shipped 
one cargo of potatoes to Baltimore and 
purchased a return cargo of flour and corn, 
and continued to carry on his business, 
selling his stock, purchasing new goods 
and paying his creditors, until the August 
following, when his business was brought 
to a close by suits and attachments of his 
property. 

On these facts it appears to me to be ex- 
tremely difficult for the court to say that 
the mortgage of 1841, was made in con- 
templation of bankruptcy. Precisely the 
opposite seems to me to be not only the 
fair but the necessary inference. This 
doctrine of contemplation in cases of bank- 
ruptcy, it has been said ouguat not to be 
pressed too far, as there is nothing either 
in the common or statute law to show what 
itis. Fidgeon v. Sharpe,5 Taunton, 539 ; 
3 Johnson, Ch. 458, McMenomy v. Roose- 
velt. It isa fact to be proved, and though 
it may be inferred as a presumption from 
other facts, yet it ought to be made out 
not merely asa balance or preponderance 
of probability, but by such circumstances, 
reasonings and considerations, as leave the 
mind satisfied that the fact is so. 

Now what evidence is there on record, 
not only to overcome the natural and rea- 
sonable presumption arising out of the 
facts here stated, but to bring the mind in 
opposition to them, to a satisfactory con- 
clusion, that the debtor at that time actu- 
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ally contemplated bankruptcy. I admit 
that if Sleeper had then been deeply in- 
solvent and had so considered himself, that 
it would be quite natural that he should 
wish to favor a creditor, with whom he 
had been connected in business and to 
whom he was under personal cbligations. 
But allow the statement of his insolvency 
in all the strength in which it is made, that 
he in fact owed three or four thousand 
dollars more than the whole amount of his 
free and unincumbered property, and if it 
be further conceded, which is not in proof, 
that he was fully aware of the condition of 
his affairs, and it will by no means follow 
that he contemplated bankruptcy. He 
might have thought that a year of pros- 
perous business would relieve him from 
his embarrassments. In the case of Ar- 


nold v. Maynard,5 Law Reporter, 300, . 


Judge Story says—‘‘ I agree that the mere 
‘fact of a man’s being insolvent and know- 
“ ing the fact does not necessarily establish 
“that he means to stop business and break 
“up his establishment; for he may hope 


“ and believe that he can still carry it on, | 


‘and perhaps redeem himself from insol- 
“‘vency. But when he is deeply in debt, 
“and intending to fail and break up his 


“‘ whole business at once, and makes a con- | 


“ veyance to a particular creditor, to give 
“him a preference over all the rest, it 
“seems to me irresistible evidence that 
“he does the act in contemplation of bank- 
“ruptcy.” Now Sleeper, so far from in- 
tending to fail and break up his business 
at once, actually continued it for ten 
months ; and though he might have been 
insolvent, it does not appear by the evi- 
dence in the case that he was so deeply 
insolvent but that he might have believed 
that he should be able to extricate himself 
from his difficulties. I cannot think that 
this was a transfer in contemplation of 
bankruptcy within the meaning of the 
law. 

It is then contended that the transfer, 
although good between the parties, is void 
at common law against creditors, for the 
want of a sufficient description of the 
property. The description words are, 
“The following goods and chattels, viz. : 
‘‘all the stock in trade, wares and mer- 
“ chandise, now in the store, No. 3, in 
‘Phenix Row, occupied by me, and in 
“‘ the cellar under the same, of the value 
‘“‘ by estimation of six thousand dollars.” 








The objection is that there is no particu- 
lar description of the goods, nor any state- 
ment of the quantity or kind of goods, nor 
of the value but by a general estimate. A 
conveyance by such a general description, 
it is argued, is not binding on the 
rights of creditors. But the description 
is sufficiently certain to convey a title be- 
tween the parties when the contract is 
followed by delivery, and the record of 
the mortgage, pursuant to the statute, is 
in law equivalent to a delivery. Bul- 
lock v. Williams, 16 Pick. 33. If there 
were other circumstances tending to 
impeach the fairness of the transaction, 


| and to indicate a design to cover property 


and keep it from creditors, the want of 
greater particularity in the description 
might fairly be urged as a circumstance 
of suspicion. But there is no doubt 
that the mortgage was made on an 
adequate consideration ; the transaction 
was open, and as notorious as_ the 
public record could make it; and the 
want of particular specification of the 
articles will not alone make it fraudulent. 

The other act relied upon as an act of 


| bankruptcy, is that Sleeper made a 


fraudulent agreement with Johnson to 
have a certain suit defaulted and judgment 
entered, so that Johnson might obtain 
a preference over his other creditors. 
The facts applicable to this part of the 
case are these: In August, 1842, one 


| Eaton commenced a suit against Sleeper 


and attached the stock in his store. F. 
H. Sleeper, a clerk in the store, was 
put in possession of the goods as keeper, 
under the officer who made the attach- 
ment.—Three days afterwards, Johnson 
gave an accountable receipt for the 
goods to the amount of $300; Johnson 
at the same time claiming a right in 
them under his mortgage, and he sued 
out a writ, and attached the same goods, 
and the officer put them into his pos- 
session as keeper. Previous to the com- 
mencement of Eaton’s suit, the same 
officer had attached other property of 
Sleeper on a written favor of one Win- 
gate. And soon after the attachment on 
Johnson’s suit, an action was commenced 
by R. C. Johnson, jr., and two by Jones, 
the petitioning ereditor, on which the 
goods in the store wére attached. These 
actions, six in number, were all entered 
at the September term of the Court. 
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Eaton’s was settled, neither party ap- 
pearing, and the others were defaulted 
on the first calling of the docket, except 
Johnson’s, which was defaulted about 
two weeks after. 

Before the sitting of the court, Sleep- 
er applied to Alden & Crosby, as Attor- 
nies, to get the suits against him conti- 
nued, and their names were entered on 
the docket in all the actions except 
those in favor of Jones, in which they 
were attornies fur the plaintiff. But he 
afterwards directed them to withdraw 
their appearance, and allow the actions 


to be defaulted. On the 20th of Septem- | 


ber, he gave his censentin writing for 


the default of the action in favor of | 


Johnson; and on the 4th of October, 
Alden & Crosby applied to the court by 
petition, as the attornies of Jones, for 
leave to come in and defend that ac- 
tion, in his interest as a subsequent at- 
taching creditor. On a _ hearing leave 


was refused by the court. It is this writ-— 


ten consent to be defaulted that is relied 
on as an act of bankruptcy. 

I infer from the evidence on the record, 
although it is not expressly stated by 
the witnesses, that at this time Sleeper’s 
business was entirely broken up, and al! 
his visible property was under attachment. 
Certainly here is a case in which the 
bankrupt law ought to apply and make 
an equal and equitable division of the 
property among the creditors, for it isa 
case of open and notorious insolvency ; 
and an amendment proposed by the com- 
mittee of the Senate, at the late session 
of Congress, provides for such a ease. 
But the law as it stands does not reach 
it, unless the single act of Sleeper, his 
agreement in writing to be defaulted, 
was an act of bankruptcy. The words 
of the statute are, “shall willingly or 
“fraudulently procure himself to be 
“arrested, or his goods and chattels, 
“lands or tenements, to be attached, 
“ distrained, sequestered, or taken in exe- 
“cution.” It is not enough that he is 
passive, and does nothing to prevent a 
creditor from taking his goods in execu- 
tion. The words of the act can be sa- 
tisfied with nothing short of a positive 
agency, an active co-operation. To be 
passive merely and do nothing, is not 
to procure an act to be done. It is not 
to aid, co-operate, or advise. Though the 


whole of a man’s property is attached 
and taken in execution by creditors, if 
he does not procure it to be done, if 
he does nothing by the way of advice, of 
aid and assistance, this will not constitute 
an act of bankruptcy, however notorious 
his insolvency may be. The court can 
make nothing an act of bankruptcy which 
has not been declared to be such by the 
legislature. That part of a statute which 
enumerates the acts of bankruptcy, is in 
| the nature of a penal statute, and to be 
| constructed strictly. It cannot be en- 
| larged by construction to include acts 
| that are within the reason of the law or 
| the mischiefs intended to be provided 
against, but which are not within the 
words of the statute according to their 
fair and reasonable construction, There 
is no principle more firmly established 
than this in the administration of the 
English statute of bankruptcy. Eden on 
Bankruptcy, 12. 17 Vesey, 198, Sutton 
v. Morrison. 
| It is not pretended that the attachment 
of Johnson was made in consequence of 
any advice or suggestion of Sleeper. The 
whole case is narrowed down to the sin- 
gle ground of the written consent to be 
defaulted. Can this be considered as an 
active co-operation on the part of Sleeper, 
a procuring his goods to be taken in 
execution. I can see nothing more in 
it than a determination to remain pas- 
sive, and leave the plaintiff to take his 
own course. If no such agreement or 
consent had been given, the result would 
have been the same. A default, ac- 
cording to the usual course of the court, 
would have been entered, as it was in the 
other action, against him. If it could 
be shown that a default would not have 
| been entered but for the written agree- 
ment, then Sleeper might be considered as 
actively co-operating. But without this, if 
there had been no appearance, a default 
would have fullowed on the motion of the 
| plaintiff. It appears to me that it is im- 
| possible to maintain that this act, which 
| left the matter entirely to the pleasure of 
the plaintiff, was a procuring his goods to 
be taken in execution, within the meaning 
of the statute. 

My opinion on the whole is, no act of 
bankruptcy was committed, and the peti- 
tion must be dismissed. 
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- SUPERIOR COURT. 





Before the Hon. Samvet Jones, C. J., and 
Judges OakLey and VaNnpDERPUEL. 


Gasner v. Lasaw and WiLLIAMSON. 
May 27, 1843. 


Where A. and B. made two notes for $750 57 each, 
payable at three and four months after the dates 
thereof, for the accommodation of B., and B. gave 
them to M., who promised to get them discounted, 
and B. afterwards received from M. $1200 as an 
advance on them, which was paid in uncurrent 
money, out of which was deducted $7 75 discount, 
and it appeared that the agreement between B. 
and M. was that M. should get the notes dis- 
counted if he could; but that there was no un- 
derstanding as to the rate of interest B. was to 
pay, and that it was no part of the agreement 
that B. should take uncurrent money, and subse- 





quently M. told B. if he would pay back the ad- | 


vance of $1200, with legal interest thereon, he 
might have back his two notes, but B. refused 
so to do, that one of said notes was paid at ma- 
turity, and the other was taken by M. to the 
plaintiff before it was due, who advanced $600 
thereon, without notice of its being an accommo- 
dation note: Held, that the transaction was not 
tainted with usury, but that the plaintiff was en- 
titled to recover the amount advanced by him 
with interest. 


AssumpsiT. The declaration contained 
the money counts, and a copy of a pro- 
missory note endorsed thereon. Plea: 
general issue, with notice of set off. At 
the trial before Jones, C. J.,in December, 
1842, the signatures of the various par- 
ties to the note being proved, it appeared 
that the note in suit was made by the 
defendants to James A. Berry (the en- 
dorser), and loaned to him without any 
consideration paid or given by him to 
them ; that there were two notes of the 
same amount made by defendants at the 
same time, and loaned to said Berry; 
that each note was for $750 57, making 
together $1521 14; that they were made 
at the time said Berry received them, but 


Gasner v. Labaw and Williams. 


rent money, and out of which sum he 
paid $7 75 discount; that Berry’s agree- 
ment with Morris was, that he should 
get the notes discounted if he could; that 
there was no understanding with him as 
to the rate of interest Berry was to pay, 
and that it was no part of the agreement 
that Berry was to take uncurrent money; 
it also appeared that subsequently Mor- 
ris told Berry that if he would pay back 
the said $1200, with legal interest there- 
on, he might have back his two notes, 
and that Berry refused so to do. It fur- 
ther appeared, that one of the notes 
(the one at three months,) was paid at 
maturity; that the other note (the one in 
suit), was taken by Morris to the plain- 
tiff before it was due: that he (plaintiff) 
advanced said Morris $600 and took the 
note; that plaintiff did not know that it 
was an accommodation note, or any thing 
but a business note; that Morris was re- 
peatedly asked by both Berry and Labaw 
to get the notes discounted after he 
(Morris) advanced the $1200, and that 
Morris tried and could not, until the note 
in question was taken by the plaintiff. The 
jury returned a verdict for the plaintiff, 
subject to the opinion of the court upon a 
case. The cause was now argued before 
a full bench. 

Joseph H. Patten, for the plaintiff, relied 
on the following points : 

1. The contract was not usurious be- 
cause it lacked the essential feature neces- 
sary to constitute usury, viz: the consent 
of both parties to the usurious interest; 
the lender to ask and the borrower to give. 
Price v. Campbell, 2 Call. 110. 

II. The evidence is that the note was 
made and endorsed for the accommoda- 
tion of the payee, and afterwards put into 
the hands of Morris to be sold in market; 
that it was purchased of Morris, who acted 
as broker of the payee, by the plaintiff, 


| who had no knowledge that it was an ac- 


dated January 3d, 1843, one at three and | 


the other at four months after date; that 
before the said notes were made, one 
Morris told Berry if he could get the 
defendant’s notes, he (Morris) could get 
the money on them for him; that Berry 
thereon got the notes in suit, and in Feb- 
ruary last gave them to Morris, for the 
purpose of being offered by him for dis- 
count; that Berry only received from 
Morris $1200 for said notes as an ad- 
vance on them, which sum was in uncur- 


| 





commodation paper, or for whose benefit 
it was sold ; such a transaction is not usu- 
rious. Whitworth v. Adams, 5 Rand. 333; 
Jackson v. Colden, 4 Cow. 266. 

Ill. There is not a shadow of proof 
of any usurious agreement nor of the re- 
servation of usurious interest. On the 
contrary, Morris swears positively there 
was no usury or agreement for usury in 
the matter. 

IV. Berry was not admissible as a wit- 
ness, because he had a direct interest in 
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destroying the validity of the note, and 
was also responsible to the defendants for 
the costs of the suit. 

H. B. Cowles, for the defendants, contra, 
insisted that the transaction was tainted 
with usury. 

Per Curtam.—We are of opinion that 
the defence of usury in this case is not sus- 
tained. There is no evidence of any agree- 
ment betweeu Berry and Morris, that usu- 
rious interest should be allowed. Morris 
was an agent, merely to get the notes dis- 
counted, and as such made an advance on 
them. And from the circumstances of the 
case, it may be reasonably inferred, that 
when Morris passed the note in question 
to the plaintiff, he received the $600 from 
him as anadvance. We think the plain- 
tiff is entitled to recover the amount paid 
by him with interest. 

Judgment for plaintiff accordingly. 











COURTOF COMMON PLEAS 





Before the Hon. M. Utsnoerrer and 
Judges INcranam and InGuIs. 


Dewatusu v. Renwick et al.— June 3, 1843. 


TROVER—ILLFGAL DISTRESS FOR RENT. 


A. was tenant of premises 29 Renwick-street, New- 
York. Inthe month of April before any rent was 
due she removed her goods to the yard of B., at 31 
Renwick-street, who gave permissiun for them to 
remain there until A. could putthemaway. C., the 
owner of the premises, 29 Renwick-street, issued 
a distress warrant, direcied to E., and F with 
two officers went into the yard of B., and took the 
goods away, althonzh forbid so to do by A.; the 
goods were subsequently sold and the proceeds paid 
toC. Atthe time the distress warrant was issued 
C stipulated “ fully to indemnify and save the officer 
from loss and damage in all respecis:''— Held, that 
C. and F. were hable in trover for the damage sus- 
tained by A. 


Trover for furniture. At the trial be- 
fore Ingraham, J., in March, 1843, it ap- 
peared, that the goods in suit were taken 
uuder a landlord’s warrant issued by de- 
fendant Renwick to defendant Hubbard ; 
that some time in April, 1842, defendant 
Cassidy, with two officers, came into the 
yard of Garritt Holmes, at 31 Reuwick- 
street, and took said goods; that he was 
forbid so duing by the plaintiff, that said 
goods were brought into Holmes’ yard in 
April, by plaintiff, who asked Holmes if 
they could be left there until she could put 
them away, that plaintiff had resided at 29 
Renwick-street, and that she claimed -y 

1 





goods in suit as her property. The learned 
judge charged the jury that Renwick being 
owner of the premises 29 Renwick-street, 
had a right to issue his warrant directed to 
Hubbard, and he had by virtue thereof a 
right to levy on the plaintiff’s goods if they 
had been in the premises 29 Renwick- 
street, at the time of the levy without being 
a trespasser ; but he had no right to follow 
the goods, plaintiff not being his tenaut; 
that defendants Hubbard and Cassidy hav- 
ing no authority to take the goods off the 
premises were clearly liable, but that so 
fur as Renwick appears to have had any 
thing to do with the matter he was justified 
by law, unless the jury believed, from the 
fact of his having received the proceeds 
trom the sale of the plaiutitf’s goods, and 
from the other facts and circumstances 
that the proceedings had been authurized 
by Renwick, and that Cassidy and Hub- 
bard, were by his consent using his nume 
and warrant to compel the plaintiff to pay 
Cassidy, then that Renwick would be lia 

ble. The jury returned a verdict for the 

plaintiff against Renwick and Cussidy 

Motion was now made for a new trial, on ¢ 

case made. 

N. P. O’Brien, for the defendavt.- 
There is no evidence in this case whici 
would warrant the jury in finding against 
the defendant Renwick, and their verdict 
is against both lawand evidence, and should 
he set aside as to him. The defendaut 
Renwick, took no part inthe proceedings 
and is in no manner connerted with this 
case; his acts. are justified by law, 
and he is not answerable for the illegal 
acts of the other defendants, having no 
knowledge of the same. The verdict in 
this case as regards Renwick being against 
law and evidence, the charge of the judge 
who presided on the trial should be set 
aside and a new trial granted, the costs to 
abide the event of the suit. He cited, in 
support of his argument, La Farge v. 
Kneeland, 7 Cow. 456; Knapp v. Curtis 
and Root,9 Wend. 60; Jobns. Cas. 279; 
Hollister v. Johnson, 4 Wend. 639, 

Burr and Benedict, contra—No excep- 
tions were taken to the admission of testi- 
mony or to the charge of the judge, and 
the judge left the question of fact to the 
jury, and there is no pretence of surprise, 
mistake, or newly discovered evidence ; 
there is therefore uo ground ov which the 
court can granta newtrial. It will not 
be granted on the ground that the verdict 


_is against the weight of evidence, unless 





ms 
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the preponderance is so great as to justi- 
fy the belief that the jury either wilfully 
or negligently disregarded or misunder- 
stood important testimony which should 
have changed the verdict. It will never be 
granted, because the jury have found a 
fact about which there was no conflict of 
testimony, a fact which was proved by 
some testimony and disproved by no testi- 
mony. The testimony shows clearly that 
the plaintiff owed no rent, and that the de- 
fendants knew it, that she was a defence- 
less young woman, and that they used an 
old spent and settled warrant against Cas- 
sidy for a previous quarter, and under it 
seized off the premises all she had to com- 
pel payment of rent to Cassidy, which was 
not to be due till some days afterwards, 
thus prostituting the law to purposes of the 
rankest injustice and oppression. They 


took from her goods variously estimated | 


from eighty to one hundred and twenty 
dollars, entirely destroying her means of 
house-keeping and continuing her business, 
for all which furniture, loss of time and bu- 
siness, legal expenses, and smart money, the 


jury gave only the moderate damages of 


$165. The court would increase rather 
than diminish that amount were it their 
province to do so, The landlord’s rights 
ought to be respected, but when his extra- 
ordinary powers are abused for purposes 
of oppression he should be signally re- 
buked. It is said that Cassidy and Hub- 
bard alone and not the landlord are liable, 
and the verdict is against the weight of 
evidence in finding Renwick, the landlord, 
guilty. There is not a particle of evidence 
to show that these proceedings taken in 
his name, and for him and by his agent, 
were not directed by him, and being done 
by his agent, he is prima facie responsible, 
there is abundant affirmative evidence to 
justify the verdict. He made the affidavit 
and warrant personally. He constituted 
Hubbard his agent to use that warrant and 
he covenanted to pay him a share of ail he 
should get, and ‘fully to indemnify and 
save him from loss and damage in all re- 
spects.” This alone unexplained and un- 
contradicted would justify the verdict. 
But furthermore, the defendants them- 
selves called a witness and proved by him 
on his direct examination that on the seiz- 
ure the goods were brought to his store 
“ for Mr. Renwick,” he took particular no- 
tice because they were “ for Mr. Renwick.” 
Again Renwick got the proceeds of the 
goods his receipt for the money was on the 











warrant. And finally, he did not call hig 
agent, Hubbard, who was not a party to 
the suit, and was a competent witness to 
prove that he Renwick, had nothing to do 
with it. These facts left fairly to the jury, 
not only justified the jury in finding as 
they did, but compelled them to find so— 
the conclusion was irresistible. 

Incranam, J.— We have heretofore held, 
in several cases, that a landlord who issued 
the usual warrant, for the collection of rent 
was not liable for trespasses committed by 
the officer in the execution of the warrant, 
if the rent claimed was due and he hada 
right to distrain, The warrant only ao- 
thorizes the coustable to distrain in a legal 
manner and where he exceeds his authori- 
ty he becomes responsible, but I know of 
no principle on which the landlord can be 
held responsible for such acts. The clause 
of indemnity contained in the warrant, can 
only be applied to legal acts of the con- 
stable. ‘The words of the warrant are to 
make distress according to law. If the officer 
made the distress contrary to law, it can- 
not be considered in any view as an act for 
which the landlord was to indemnify him 
under it. I am, however, though with 
much doubt disposed to concur in the find- 
ing of the jury against Renwick, because 
there is some slight grounds for supposing 
that this warrant was used in this way with 
his consent. And I suppose the jury acted 
on that view of the case. Upun the trial 
my impressions were otherwise, and I 
should have been better satisfied with their 
verdict in favor of Renwick, but as they 
have determined against him, under all the 
circumstances I am not disposed to inter- 
fere with their decision. 

Utsnoerrer, J.—I am inclined to the 
opinion that the landlord is liable in this 
case, because he issued the warrant of dis- 
tress, and stipulated “ fully to imdemnify 
and save the officer from loss and damage 
in all respects.” He therefore was the 
cause and originator of the act of trespass, 
which was for his benefit, and under his 
warrant and indemnity. This rule ordina- 
rily applies only to the demised premises 
pointed out in the warrant of distress, but 
where the indemnity is not confined to 
lawful acts, but applies “ in all respects.” 
I think the landlord’s liability is more ex- 
tensive. I grant that for acts of personal 
violence, or for acts not colorably for the 
benefit of the Jandlord, he would not be 
liable, especially if not committed upon 
the demised premises. But where an 
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officer in good faith, for the benefit of the 
landlord, and under such a bond of indem- 
nity, pursues any goods which had been 
on the premises, it seems to me that the 
landlord is liable. If the goods never had 
been on the demised premises, or the offi- 
cer acted manifestly from his own motion, 
and desire to commit a trespass, the land- 
lord would not be held liable fur his acts. 
But if he mistakingly, for the landlord’s 
benefit, pursues the goods of an under 
tenant, and takes them at a place off uf the 
demised premises, 1 am inclined to think 
that the bond of indemnity in this case is 
so broad as to hold the Jandlord as a_par- 
ticipator in the trespass. 
Verdict confirmed with costs. 





In the matter of Martuew Hate, a non- 
resident Debtor. 


NON RESIDENCE, 


To constitute a residence there must be a fixed 
and settled abode, or an intention to remain per- 
manently in the state: where therefore a war- 
rant of attachment was issued against the property 
of a debtor (a seafaring man), and on application 
for a supersedeas it appeared that such debtor, 
when on shore, transacted his business in New- 
York, and boarded in a particular house there; 
that from 1837 to 1641, he was absent on a sea- 
faring expedition, and on his return he boarded 
in the same house in New-York which he sta- 
ted to his landlady he considered his home, but 
prior to such warrant being issued, he had de- | 
clared that he belonged as much to New-York 
as any where else, and it was in evidence that 
in March, 1842, he was a resident of Boston: — 
Held, that he was not a non-resident of New- 
York within the meaning of the statute. 


A warrant of attachment having been 
issued against the property of the debtor 
as a non-resident under act Ist, title Ist, | 
chap. 5th, part 2d, of the R.S., at the in- | 
stance of a creditor on a bill of exchange | 
for $2000. A petition was presented to 

| 
| 
| 





the court by the debtor alleging that at 
the time of issuing the attachment he 
was a resident of this state within the 
meaning of the statute authorizing at- 
tachments against the property of non- 
residents, and praying that the facts there- 
in alleged might be inquired into. Testi- 
mony was taken on both sides, and the 
following facts appeared : that the debtor 
was a sea-faring man, and had no fami- 
ly ; that he joined a New-York vessel in 
the year 1837, and continued to sail out 
of the port of New-York in a New-York 
vessel up to the fall of 1841, and had 











made remittances to New-York, and had 
been in the habit of transacting his bu- 
siness there, when on shore, and had re- 
mained in New-York at different times 
for several weeks, in all about six 
months; that on returning from a voy- 
age in 1841, he lived in New-York as a 
boarder for about three months, and then 
left for Boston to go on a voyage to sea, 
stating to the lady with whom he board- 
ed and to others, that he should return in 
about eighteen months or two years; 
that from Boston he sailed as master and 
part owner of the brig Samuel! and John 
for Monte Video, during the month of 
March, 1842, with an understanding of his 
co-owners, that he should sell the brig at 
Monte Video ; that he accordingly sold the 
brig in Monte Video, and arrived at New- 
York asa passenger about the middle of 
March, 1843, being between two and 
three weeks prior to the issuing of the 
attachment ;_ that on his arriving there he 
hired a room and board at his former 
boarding-house, and removed there, re- 
marking to the landlady that he had got 
home again, and that he considered her 
house his home as he had no other; that 
on the day of his arrival, he left for Bos- 
ton, stating to his landlady and to other 

persons, that he was going to settle up 

some little business, and would be back 

in a day or two; that he returned in 

about five days to his boarding-house, and 
remained there about nine days, and was 

there with the knowledge of the attaching 

creditor and his attorney at the time the 

attachment issued; that his father was 

dead, and that his mother lived in some of 
the eastern states with her relatives. It 

further appeared that the debtor, on being 

interrogated by the attorney of the credi- 
tor as to his place of residence prior to 


| the issuing of the attachment, stated that 


he resided no where in particular, but that 
he belonged to New-York as much as 
any where; and it was admitted that at 
the time he sailed from Boston to Monte 
Video, he made the following affidavit in 
the custom-house : 

“I, Matthew Hale, of Boston, master 
“ of the above mentioned brig, do solemnly 
‘‘ swear that I am truly a citizen of the 
“ United States by birth.” 

On this testimony motion was now 
made on behalf of the debtor for a super- 
sedeas of the attachment. 

G. Gifford appeared for the debtor, and 
relied on the following points :— 
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Ist. That the statute authorizes an at- 
tachment against “‘ any person not being a 
resi ‘ent of this state.” 

2d. Thatof the three terms ordinari- 
ly employed to express the abode of 
a person, to wit, * Domicile,” “ Inhabitan- 
cy,” and “ Residence,” in their legal ac- 
ceptation resedence, implies the least de- 
gree of permanency in such abode. 19 
Wend. 13—15; 8 Wend. 184; 1 Wend. 
45 & 46; 20 Juhns. 210, 211. 

3d. That the object of the statute was 
to give a remedy to creditors against the 
preperty of their debtors, when their 
debtors were abroad, and not liable to 
the service of process, and was never 
intended to apply to cases where the 
debtor was openly residing in this state, 
to the knowledge of the creditor. 1b. 

4th. That in the matter of Thompson, 
(1 Wend.) it is decided that a temporary 
abode in a place is a residence under the 
statute authorizing attachments. Thomp- 
son, the debtor, in that case, was absent 
temporarily, but it was held to be such a 
residence out of the state as would au- 
thurize an attachment against his property 
here; it follows then that a similar re- 
sidence here would prevent an attachment. 

Sth. That the process of attachment is 
a hardship upon the debtor, requiring se- 
curity for the debt claimed however un- 
justly, or in case he is unable so to do, 
debarring any just and equitable defence 
which he may have tothe merits of the 
claim. 

6th. That facts so far as developed in 
evidence should take preference of the 
incidental declarations of the debtor in de- 
termining his place of residence, else an 
individual, by his mere declaration, could 
change his residence every hour. 

7th. That the declaration of the debtor 

at Boston was incidental, and only im- 
plies that he was of Buston at that time, 


without reference to his fixed place of 


residence, and his answer to the attorney 
of the attaching creditor, “ that he belong- 
ed no where in particular,” &c., was de- 
signed to be equivocal, and was justly so 
under the circumstances. 

sth. That the debtor in this case was in 
New-York, or a New-York vessel, anz- 
mus manendi, about four years prior to the 
fall of lo41, when he left to goon a voy- 
age from Boston, animus revertendi. He 
returned to New-York about the middle 
of March last, and resided here from that 
time to the time of issuing this attachment, 


, animus manendi; he is therefore a resident 
of the state of New-York. 

E£, Terry appeared for the creditor, 
| The learned counsel submitted the fol- 
| lowing points: 

ist. ‘Ihat the debtor is a non-resident 
| within the meaning of the statute, au- 
| thorizing an attachment against the pro- 
| perty of non-resident debtors. 

(ist.) That the presumption upon the 
facts proved is that the debtor's domicil 
| of origin is out of the jurisdiction of the 
| state of New-York, and his original 

place of domicil continues until he has 

changed it fur another. 5 Vesey, 787 ; 2 
| Kent, 50. 

(2d.) That he had not been here a 
sufficient length of time to constitute a 
residence. Some continuance of stay here 
is necessary to constitute evidence of an 
intention to reside. 8 Wend. 140. 1 
Wend. 43. 

(3d ) That he must have been engaged 
in some business to constitute him a re- 
sident after his return from abroad. 4 
Wend, 602, 

(4th.) That the term “ resident” means, 
‘a fixed-and permanent abode or dwel- 
ling place for the time being as contra- 
distinguished from a mere temporary lo- 
cality of existence.” 8 Wend. 140, 

(5th.) That there is a difference be- 
tween residence and domicil. The party 
might have had his domicil here, and yet 
not have been a resident within the mean- 
ing of the act. 1 Wend. 45. 

(6th.) That the object of the statute 
being to give creditors a remedy against 
the property of their debtors, when the 
debtors are abroad the object of the 
statute would be defeated, if that remedy 
was only meat to apply to cases where the 
d-btor could not be served with mesne 
process. 

2d. That the declarations of the party 
are the strongest evidence of his inten- 
tion to remain, and he has, at the time of 
issuing the attachment, expressed himself 
as no more a resident of New-York than 
any other place, and at another time he 
has expressed himself to the same effect. 

3d. That by analogy to the non-impri- 
sonment act, which requires a stay of 
thirty days to acquire a residence; and 
to the act of congress of 14th April in 
regard to naturalization, by which the 
pariy’s declaration of his intentions are 
conclusive, this case should be regarded 
as coming within the statute. 


| 
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(4th.) That the term “resident” must 
have the same significance throughout 
the statute book, and a declaration served 
upon the party as the commencement of 
a suit, pursuant to the statute author- 
zing the commencement of suits by the 
filing and service of a declaration in the 
county where the defendant resides, 
would be irregular upon the facts proved. 

Per Curtam.—It may be doubied 
whether Hale ever resided in this state, 
because to constitute residence there must 
be a settled fixed abode, or in other 
words an intention to remain permanent- 
ly. But making the proper allowances 
fur the peculiar case of a mariner, it 
might nevertheless be questionable whe- 
ther the evidence on the part of Hale 
dees not go far towards proving his re- 
sidence here. As we are however bound 
to consider the proofs against his claim 
of residence as well as in its support, it 
becomes necessary to decide the point 
in dispute from the whole case. We 
find Hale sworn to be a resident of Bos- 
ton on the 11th March, 1842, and we find 
him questioned in this city on the sub- 
ject, and replying that he resided no 
where in particular, and that he was 
sometimes in one place and sometimes 
in another. This is Terry’s testimony, 
and it relates to the very time of issuing 
the attachment. If we louk too at Dixcy’s 
testimony to contradict Terry, we find 
that Hale replied that he did not belung 
any where iu particular, and that he be- 
longed in New-York as much as any 
where ; and aguin, that he was sometimes 
in one place and sometimes in another ; 
notwithstanding these declarations, we 
might, as matter of Jaw, determine the 
question of residence if the facts were 
clear; but in this case there is great un- 
certainty. And in the case of a mariner, 
if not in every other case, the question 
of residence is one of intention, to be 
gathered from the acts and declaration 
of the party. No one can enter into the 
mind of the individual to ascertain -or 
determine as to his intention. If his acts 
are dubious, then his own declarations are 
necessarily almost conclusive evidence 
of his intentions. Hale was put upon 
his guard by his counsel, and yet he 
makes these declaratious which are proved 
by his own witness as well as by Mr. ‘Terry. 

Considering all the evidence, I doubt 
whether Hale ever had a fixed abude 
here, or whether, as a captain (sometimes 








Law of Attornies. 





here and sometimes away) his intention 
was to remain in this state permanently at 
his residence whenever he was noi al sea. 

Weare then tosay whether Hale being 
in this state to the knowledge of the at- 
taching creditor, was liable to process of 
attachment? A non-resident debtor be- 
ing inthis state for pleasure, business or 
temporarily, would not exempt him from 
an attachment even if the attaching credi- 
tor knew him to be here. Being in this 
state is not in itself conclusive evidence 
of residence, otherwise the moment of ar- 
rival would determine the point, and 
establish the intent to make this a fixed 
place of abode. It is an item of proof to 
be considered with all the other facts in 
settling whether the party intended to 
make this state his permanent residence or 
place of abode. 

Upon the whole we conclude that the 
allegations in the defendant’s petition 
have not been satisfactorily proved. 














So Ea am ore 
LAW OF ATTORNIES. 


The following recent English decision 
may be regarded as of some importance 
to the profession. The plaintiff carried 
on the business of an attorney for some 
time, but being in ill health made an ar- 
rangement with the defendant, under 
which the latter was to assist him; and 
it was agreed that the business should in 
future be carried on solely by the defen- 
dant, under the firm of Thornbury and 
Bevill, and that the clear profits should 
be divided equally between the parties. 

The points in dispute are stated in 
the decision of his Honor. 

The Vice-CHaNnceLLor.—A draft con- 
taining the terms of the alleged agree- 
ment was undoubtedly signed by the de- 
fendant’s solicitor. 1t was sent so signed 
to the plaintiff’s solicitor, While in his 
possession, the plaintiff’s solicitor also 
signed his approval of it, but when he 
signed it, allhough examined as a witness 
in the cause, he does not state, except 
that it was signed before the institution of 
the suit, the bill being filed in 1840; a 
circumstance which cannot but attract 
attention. Nor is it suggested in the 
evidence, that the fact of the plaintiff’s 
solicitor having so signed his approval of 
the draft. was ever communicated to the 
defendant or his solicitor. 

This draft thus sent by the defendant’s 
solicitor to the plaintift’s solicitor, is, eo 














142 THE NEW-YORK LEGAL OBSERVER. 





Law of Attornies. 











copied by the plaintiff’s solicitor or his | 
clerk ; but it was not strictly copied, for 
variations by no means immaterial were | 
introduced. This copy, if it can be so | 
called, for it is admitted to vary from | 
the original, is sent on the part of the | 
plaintiff’s solicitor to the defendant’s so- | 
licitor. The defendant rejects the al- | 
terations and restores the paper to a state | 
corresponding with the original draft; | 
and in that altered state, sends it back 
to the plaintiff’s solicitor on the 3d De- 
cember. Now, upun the facts which I 
have stated, and the whole aspect of the 
case, it must be taken, that up to this | 
time there was no agreement between | 
the parties ; because both parties had not | 
agreed to any set of terms. Up to the | 
3d of December, when the letter which 1 | 
have read was sent, the whole rested in | 
proposal. Now it may be, that if there | 
has been an acceptance of the agreement | 
by the plaintiff in the state in which it was | 
placed or replaced by Bevill, or on his 
behalf,—an acceptance communicated to 
the defendant clearly, unequivocally, and | 
without unreasonable delay, it may be 
that the result would have been an 
agreement binding on the parties. I do 
not however find any evidence that it was 
so. This was on the 3d December; no 
step is taken by the plaintiff until the 
30th of December, on which day the dratt 
of a deed for carrying the agreement into 
effect, was sent by the plaintiff’s solicitor 
to the defendant’s solicitor ;—a draft va- 
rying, as it seems to me, in more than 
one respect, from the state of the 
paper previously existing to which I| 
have already alluded. From the evi- 
dence it appears that up to the 30th 
of December, when this draft was sent, 
nothing has passed which could bind the 
plaintiff to the terms of the paper that 
Thorndike had last signed; and if there 
were nothing more in the case, it might 
possibly be considered that to enforce an 
agreement under those circumstances 
against the defendant, would be dealing 
hardly with him. It appears, however, 
that a short time afterwards, namely, on 
the 11th January, a letter which 1 must 
consider as repudiating the agreement, 
and putting an end to the treaty, was 
written by the defendant’s solicitor to 
the plaintiff’s solicitor. The first ques- 
tion therefore is, whether, on the 11th 
January, the conduct of the parties was 














far as that term can be properly applied, , such as to preclude the defendant Bev 


ill 
from saying, “I will have nothing more 


| to do with this arrangement; I consider 


it at an end.” I am of opinion, upon 
the evidence, that if any thing had been 
signed on the part of Bevill, which could 
have bound him had it been acceded to, 
he was entitled, by the letter of the 1lith 
of January, to withdraw, and that he 
did withdraw, from the arrangement. [| 
think, therefore, that upon that ground 


| L could not enforce specific performance 


against him. If, however, this difficulty, 
which seems to me insurmountable, had 
not existed, I still might have felt consi- 
derable embarrassment in decreeing spe- 
cific performance of this paper, if it were 
an agreement, or an agreement continu- 
ing in force; for the first provision of it 
is, that the suit commenced in the Pre- 
rogative Court shall, be discontinued. 
Now in that suit, Mrs. Thornbury was 
the plaintiff ; and this is a contract sought 
to be enforced against the defendant, 
the object of which is, to compel her to 
an act which she refuses to do. But that 
is not all. There is so much obscurity 
in the agreement, with regard to the 
time during which the £40 per annum 
was to be paid to Mrs. Thornbury, as to 
create a further difficulty in the way of a 
decree for the plaintiff. Nor am I sure 
that a still further difficulty might arise in 
enforcing the transfer of the business 
which this agreement provides for. This 
is not quite a case of dissolution of the 
partnership, but something between a dis- 
solution of the partnership, and a purchase 
of the business ; and notwithstanding the 
case of Bunn v. Guy, 4 East, 190, from 
which I do not mean to express dissent, 
decided as it was by judges of high au- 
thority, I am not prepared to say that it 
is fit that a court of equity, should en- 
force an agreement between two solici- 
tors, that one on retiring from the busi- 
ness shall permit the other to carry on 
the business in his name. Whether such 
agreement be or be not within the strict 
policy of the law, it may be doubiful whe- 
ther this court ought to assist it. I do 
not, however, rest my decision on that 
ground; I mention it that it may not be 
thought that I see no difficulty in that part 
ofthe case. The bill must be dismissed, 
but it is not a case for costs. 

1 hornbury v. Bevill, 1 Young & C, 554. 
The following cases were cited :—Cole- 
man vy. Upcott, 5 Vin, Abr. 527, pl. 17; 
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English Cases.—Pemberton v. Walford. 





Palmer v. Scott, 1 Russ. & M. 391; Ken- 
nedy v. Lee, 3 Mer. 441; Candler v. 
Candler, Jac. 228; Bunn v. Guy, 4 East, 
190; 1 Smith, 1; see 4 B. & C. 190; 
Armstrong v. Lewis, 2 C., & M. 274; 
Baxter v. Conolly, 1 Jac. & W. 576; 
Bozon v. Farlow, 1 Meriv. 459; Lingen 
v. Simpson, 1 Sim. & S. 600; Martin v. 
Mitchell, 2 Jac. & W.413; Routledge v. 
Grant, 4 Bing. 653; 1 Sug. V. & P. 85; 
Doe 3. Pedgriph, 4 Car. & Pa. 312; 
Stokes v. Moore, 1 Cox, 219; Welford v. 
Beazeley, 1 Wils. 118; 3 Atk. 503; 1 Ves. 
sen. 6 


~ gEnglish Cases. 
IN CHANCERY. 


Before the Vice-CHANCELLOR OF ENGLAND. 











PemBERTON v. WaLForp.—Dec. 6, 1842. 


PRACTICE—-FPLEADING—BILL BY DEFENDANT AFTER HIS 
ANSWER AND CAUSE AT ISSUE—-PARTIES. 


A. files a bill against B. for the purpose of settin 
aside a certain deed of assignment, on the groun 
of fraud; B puts in his answer, and the suit is regu- 
larly at issue, when B. files his bill against A., set- 
ting forth that first bill and the proceedings thereon, 
meeting the case made thereon, and further setting 
up a case which would show, that, whether the as- 
signment was originally good or ‘not, subsequent 
transactions had made it valid, and praying that the 
assignment might be declared good :—Held, upon a 
general demurrer for want of equity, that this was 
ge bill, still B. would be entitled to proceed with 

is suit, 


Joun Watrorp and Thomas Barrow, 
since deceased, filed their bill of com- 
plaint on the 3d February, 1841, which 
was afterwards amended on the 6th of No- 


vember, 1841, against the present plaintiff 


Edward Pemberton, on behalf of them- 
selves and all other shareholders called 
the Birmingham Coal Company. The 
bill set forth articles of agreement by 
which the said company was formed, dated 
2d September, 1793; and also an act of 
parliament passed in the year 1836, where- 
by it was enacted, that a general meeting 
of the partners of the said company should 
from time to time have power to divide the 
debts for the time being due and owing 
by the said company, or any portions of 
such debts proportionally amongst the 
whole of partners for the time being in said 
company, burthening each partner with a 
sum bearing the same proportion to the 
sum intended to be raised, which such part- 
ner’s share should bear to the total num- 
ber of shares in the said company; and 
after such divisions every person and cor- 








poration who should at the time of such 
division be a partner in the said company, 
should be liable to payment of the sum 
put or burthened upon him and them re- 
spectively ; and stating that the defendant 
Edward Pemberton was, in and previous 
to July, 1835, the holder and proprietor of 
ninety shares in said company, at which 
time the said company was in debt toa 
very large amount; and that he did, in or- 
der to get himself relieved from his liabili- 
ty to contribute to such debt, by deed of 
transfer, dated 29th July, 1835, assign and 
transfer his said ninety shares to the de- 
fendant James Robinson, who was then 
the secretary of the said company, in con- 
sideration of 165/., to be held by him for 
the said company, to the intent that said 
shares might be thereby merged in the 
capital of said company. The bill then 
stated, that in pursuance of said act of par- 
liament, and at three geveral meetings of 
the partners of said company holden on 
23d June, 1837, the 28th August, 1838, 
and the 12th June, 1840, it was resolved 
that the sums of 40/., 15/., and 20/. per share 
should be contributed by the partners to- 
ward the liquidation of such debt. That 
the plaintiffs had in respect of the shares 
held by them contributed in those propor- 
tions; and that Pemberton, but for said 
transfer of July, 1835, would be liable in 
the like sums per share. The bill then 
charged, that Pemberton, being one of the 
managing committee, knew at the time of 
the transfer the state of the partnershi 

accounts; that Robinson had paid the 165/, 
out of the monies of the company, and 
without the authority of the company ; 
that according to the partnership articles 
such an assignment was not authorized, 
Robinson not being a bona fide holder; 
and that the transfer was void in equity, 
and ought to be set aside; charging also 
that the partners of the company did not 
know of the said assignment to them until 
the month of August, 1838 ; and that they 
had never approved of the said transfer. 
The bill prayed that it might be declared 
that said transfer of the 27th July, 1835, 

was fraudulent and void, and that the same 

might be cancelled, and that plaintiff might 

be decreed to pay the said sum of 1651, 

together with interest thereon ; and that it 

might be declared that he was still the 

holder of the said ninety shares, and liable 

in respect thereof as a partner of said com- 

pany, to pay the sums of 40/., 15/. and 201, 

pershare towards the debts of said company. 
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English Cases.—Pemberton v. Walford. 





The defendant Pemberton, appeared to | was no personal representative of Philip 
that bill, and put in his answer, but it did | Henry Witton, befure the court. 
not appear from the brief what particular | Bethel and W. T. S. Daniel, for the de- 
defence he made by his answer. He now | murrer.—lf such a bill as this was to be al- 
filed the present bill against John Walford, | lowed it would be in vain to make rules of 
the plaintiffin the first suit, John Lawrence, pleading. The same principles that decided 
the secretary of the said company, and the | the case of Colclough v. Evans, (4 Sim. 76,) 
said James Robinson, which afier stating | must govern this case, namely, that where 
the bill as above stated, and that plaintiff | the original suit is at issue, a party cannot 
had appeared thereto, and put in his an- | by filing a bill obtain evidence in that suit 
swer tu the same; and that the cause was | which he could not obtain in the first suit, 
now at issue, and said Thomas Barrow had | according totherules of evidence. This is¢ 
departed this life, and that said John Wal- | perfectly idle and useless bill. Looking at it 
ford had since given his rule to produce | asan original bill, it prays a relief which is 
witnesses, and plaintiff had taken out a | useless and unnecessary, and would be de- 
commission to examine witnesses, but that | murrable for want ofequity; it is purely an 
publication had not yet passed ; then pro- | enlargement of the defence of the first bill, 
ceeded to make out a case of this descrip- | The original bill impeaches the assignment 
| 
| 
| 





tion. That he had in the month of April, | which is to be taken as good until the plain- 
1835, sold to Philip Henry Witton, who | tiffin the original suit proves its invalidity, 
was at that time the general manager of | The second bill only asks that that assign. 
| ment may bedeclared tobe good. Ifa bill be 
| filed to dothat which is unnecessary, it ought 
in said company, at 17. 10s., which pur- | to be dismissed. (Hi/ton v. Barrow, 1 Ves, 
chases were afterwards adopted by the | jun. 284.) Ifthe answer to the original bill 
committee of said company; thatthe mana- | be inconsistent with the allegations in this 
ging committee of said company knew of | bill, then this bill is clearly bad. If the alle- 
the transfer of the 27th July, 1835, at the | gations in this bill are consistent with the 


the company, sixty shares in said company 
at 2/. per share, and also thirty other shares 


latest as early as the month of August, | answer, but are an additional defence to the 
1835 ; and that they had, by various deal- | first bill, then the defendant places himself 
ings and transactions, adupted and approved | in conflict with that rule of pleading which 
of the suid transfer, which, at the time of | says, that after answer the defendant can- 
such transfer, was made at the regular | not vary hisdefence without the special leave 
market price of the shares inthe said com- | of the court. Where the defendant relies 
pany; that in fact it was the common course | upon matter which is a defence to the origi- 
of the company to purchase shares, which nal bill, it ought to be by supplemental an- 
were to merge in the capital of the compa- | swer. (Berkley v. Ryder, 2 Ves. sen. 533.) 
ny. The bill then charged, that, by the | The personal representative of Witton 
said act of parliament the secretary of the | should have been made a party to this suit. 
said company was constituted the proper Vice-CuanceELtor, without hearing counsel 


person to sue and be sued, but that here in support of the bill—T here is nothing in this 
case ; as to the objection for waut of parties, this 


ec Ppa ae, abet hc stew ut bill does not ask to have the transaction with 

rape ar erg ...,. | Witton established; that transaction is merely 
preventing plaintiff having, in the first suit, | stated as a circumstance, a fact of evidence; it 
the discovery from the company which | was intended to corroborate the general proposi- 
would be necessary to enable him to prove | tions that the sales had been adopted by the man- 
his case ; and that the company had refused | aging committee. Then as to the other question ; 
to allow him to inspect their books or mi- this bill sets forth the first bill, and then in effect 
nutes of the managing committee meetings denies the facts which are to make out the plain- 


4 ° tiff’s case in the first bill; and then, for the pur- 
from which he charged it would appear pose of showing a good delence to the case in any 


that the committee had adopted the trans- | view of it, it states facts which go to show this— 
fer. The bill then prayed that the said that whetherthe transactions were originallyright 
James Robinson might be decreed to be a | or not, the company had adopted them; then it 
trustee for the said company of the said | prays that a particular transaction may be de- 
ninety shares so transferred to him, in and clared to be good. Suppose that the plaintiff in 


by the said transfer, dated «7th July, 18365. the first bill should think fit to dismiss that bill 
, , without bringing it to a hearing, weuld not the 








neral demurrer for want of equity; and a 
further demurrer on the ground that there 


bill? 1 think he would. I must overrule the de- 
murrer, Demurrer overruled. 


| 
| 
‘ . ‘ | 
The defendants to this bill PS es ge | defendant have a right to goon with his second 
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